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Global View on Corporate Bribery and Corruption
Governance

- Overview

Nowadays, a broad consensus seems to exist on the multifaceted
negative economic, social and political impact of bribery and cor-
ruption. Corruption and Bribery are regarded as major challenges for
economically developed areas, including Northern America, Europe,
and Developed Asia and Pacific. The United Nations has listed cor-
ruption and bribery as "one of the biggest impediments” to achieving
its 2030 Sustainable Development Goals. Since the 1990s, countries
around the world have joined efforts to address bribery and corrup-
tion collectively. This has led to the emergence of widely recognised
international laws and standards, adopted in particular by the Coun-
cil of Europe, the Organisation for Economic Co-operation and De-
velopment Corruption (GRECO), have been developed to monitor

implementation of these rules.

International conventions, standards and guidelines adopted in par-
ticular by the Council of Europe, the Organisation for EConomic
Co-operation and Development (OECD) and the United Nations(UN),
have had a strong impact on the laws and policies of the EU Member
States. These instruments are the result of what has become global
cooperation based on the consensus regarding the detrimental
effects of corruption and bribery.

The EU has gradually adopted laws addressing a range of bribery-re



& FELHATNS 23 Pt
lated issues. These include a Directive on the Fight against Fraud to
the Union's Financial Interests, as well as directives on public procure-
ment, whistleblowers and money-laundering. However, the legal
framework thus created remains patchy, the lack of minimum rules
on the definition of criminal offences and sanctions in the area of

corruption being one important missing element.

Corruption is defined by Transparency International as “the abuse of
entrusted power for private gain”, and the typical behaviours
include abusing of the power given to an individual by another
person or organisation, acting beyond the position or remitting of a
person, and obtaining benefits for an employee’s personal gain
rather than for their organisation. Bribery is a specific subset of cor-
ruption and is defined as the offering, promising, or giving of some-
thing to influence an official. Typical behaviours include payments to
get a faster or better service, for example in clearance of goods or
certifications, payments made to gain advantage in public procure-
ment processes, providing or receiving gifts, entertainment and hos-
pitality or other items of value such as donations, sponsorships and
internships, and levels of hospitality disproportionate to a business
transaction. Exposure to these risks varies significantly from one
country to another. Researching thoroughly can help the parties with
integrity, protecting the investors as well as the companies, and
avoiding risks.

- Governance of Bribery and Corruption in the United
Kingdom

Working with agents and distributors is a popular route into a new

market. However, this can sometimes leave exporters vulnerable to

corrupt practices, with third parties paying bribes on their partner’s
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behalf. The UK Bribery Act incorporates liability for the actions of the
partners operating overseas. The Bribery Act 2010, which commenced
on 1 July 2011, replaces the offences at common law and under the
Public Bodies Corrupt Practices Act 1889, the Prevention of Corrup-
tion Act 1906 and the Prevention of Corruption Act 1916 (known col-
lectively as the Prevention of Corruption Acts 1889 to 1916). These are
replaced with a new consolidated scheme of bribery offences.

When companies get involve in trading and require some approve-
ment or licence provided by the government, it is very common for
some companies to give small bribe offers for routine services, which
is also known as facilitation payments. Nevertheless, it is worth noting
that payments to officials to perform routine functions they would be
obliged to perform anyway are bribes. UK businesses must comply
with the UK Bribery Act, which prohibits all bribery and corruption. This
law includes trading relationships and supply chains. UK businesses
will deal with a company only if the company can show you are also
trading free from bribery and corruption. UK businesses will be ex-
pected to be aware of the risks of bribery and corruption, and com-
mitted to communicating awareness to the employees as well as

business partners of the company.

Businesses operating in the UK should be familiar with the regulatory

expectations under the UK Bribery Act for establishing a system of
compliance and internal controls. The principles underlying such a
system are outlined in the UK Ministry of Justice Guidance to the Act,
and include the development of proportionate procedures,
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top-level commitment, risk assessments, due diligence, communica-
tion (including training), and monitoring and review. Companies that
establish they have developed such controls can use an “adequate
procedures” defense under the Act, if they are charged with corrupt

activity.

In relation to risk-based due diligence and monitoring of third parties,
companies are strongly advised to work only with reputable business
partners. They should carefully screen their intermediaries, as well as
require evidence of a compliance program and completion of an-

ti-bribery training.

In recent years, the Serious Fraud Office (SFO) in the United States put
much emphasis on the anti-bribery work. For instance, SFO has found
Glencore Energy (UK) Ltd guilty of bribery, and the business pleaded
guilty to several counts of bribery to gain access to oil and make illegal
gains.

According to SFO’s investigation, Glencore had paid over £22.2m in
bribery actions through its employees and agents in exchange for
preferential condition in oil trading, including more valuable oil
grades, larger cargoes, and preferred delivery dates. The firm gave
the go-ahead for these activities across its oil operations in South
Sudan, Equatorial Guinea, Nigeria, Cameroon, and the Ivory Coast.
The company expects to pay around £1b to settle the bribery allega-
tions. This case is recorded by SFO as one of the biggest bribery set-
tlements in 2022.
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- Governance of Bribery and Corruption in the United
States

In US, the official has long been combating with corporate bribery
and corruption. The FCPA, officially instituted in 1977, prohibits bribery
and related accounting offenses to secure favors from foreign officials
or entice them to act in opposition to their professional responsibilities.
All companies with securities listed in the United States are legally re-
sponsible for ensuring that any branches, personnel or subsidiaries in
foreign countries are FCPA-compliant.

Bribing foreign officials or professionals poses a myriad of legal and
ethical risks. Among them are gaining an unfair advantage over com-
pliant businesses with assets abroad, skewing the market, limiting
consumer options and dangerously impacting politics and foreign

policy.

Combating corporate corruption is a long-term battle, and it is not
without complications. Fortunately, some legislative measures have
been taken since the recession to uncover FCPA violations.

The Dodd-Frank act is an important piece of legislation, because it
isn’t as easy as it may seem for the government to spot this type of
fraud, particularly when foreign officials are at the receiving end of
the bribes. Bribes act not only as an incentive for government officials
to favour the company in question; they are a sort of automatic “hush
money.” Government officials are unlikely to report a fraud scheme
that they, themselves, participated in.

A sympathetic view of U.S.-based companies that violate this law
would be that they are simply playing by the “rules” of the countries
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in question. The factis, though, that bribery is one of the most inher-
ently corrupt and corrosive practices in business. It may facilitate
matters in the short term, but over the long term it can have a dam-
aging impact on everyone involved—including the fraudulent com-

panies themselves.

Taking FirstEnergy as an example. FirstEnergy is an electrical utility
based in Ohio, operates two aging nuclear plants that have proven
to be enormously expensive to maintain. According to allegations
raised in subsequent criminal proceedings, FirstEnergy successfully
sought to have legislation passed by the Ohio legislature intended to
bailout the company for the costs of maintaining its aging power gen-
eration facilities. It is alleged in the criminal proceedings that FirstEner-
gy was able to have this legislation passed by making massive pay-
ments, totalling as much as $60 million, to the political campaign of
Larry Householder, the Speaker of the Ohio House of Representatives,
and to support other House candidates. According to a statement
by the U.S. Attorney for the Southern District of Ohio, referring to the
bribery allegations, “this is likely the largest bribery, money laundering

scheme ever perpetrated against the people of the state of Ohio.”

In the criminal proceedings, prosecutors allege that FirstEnergy first
bankrolled Householder’s 2018 election, and then bankrolled an
effort led by Householder to pass House Bill 6, the $1.3 billion bill subsi-
dizing the two troubled FirstEnergy nuclear power plants, and then
also financed a campaign to defeat a 2019 referendum to repeal
the bill.
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Following the revelation of the news surrounding the bribery scheme,
a number of different civil actions were commenced against the

company and its board.

Among the lawsuits was a securities class action lawsuit against the
company and certain of its directors and officers in the Southern District
of Ohio. The securities lawsuit remains pending.

In addition to the securities lawsuit, shareholder plaintiffs filed several
shareholder derivative lawsuits against certain current and former direc-
tors and officers of the company, as well as against the company as
nominal defendants. Separate derivative suits were filed in the North-
ern District of Ohio; the Southern District of Ohio; and the Ohio Court
of Common Pleas in Summit County, Ohio. The plaintiffs in these actions
allege that the individual defendants (or at least some of them)
actively participated in the bribery scheme; allowed the company
to make massive illegal payments; and covered up the scheme in
violation of Ohio and federal law.

The consolidated complaint in the Southern District of Ohio action alleges
that the defendant directors and officers breached their fiduciary duties;
that the defendant officers received unjust enrichment; and that all of
the defendants participated in corporate waste.

From the information available in court documents, it appears that
the company appointed a special litigation committee to investigate
the plaintiffs’ allegations. It also appears that the parties to the pro-

ceeding participated in mediation.
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On February 10, 2022, the company announced that the company,
acting through the Special Litigation Committee of its board of direc-
tors, had agreed to a settlement term sheet to resolve the claims in the
various derivative lawsuits. The settlement involved, among other things,
the company’s agreement to adopt certain specified corporate
governance reforms, as well as the payment of $180 million. Accord-
ing to the company’s statement, the settlement fund is “to be paid
by insurance after court approval, less any court-ordered attorney’s
fees awarded to plaintiffs.”

The corporate governance reforms to which the company agreed

include, among other things, that six members of the company’s board
will not stand for re-election in 2022; that a special committee of the
board will initiate “a review process of the current executive team?”;
that the board will oversee the company’s lobbying and political

activities; that a committee of independent directors will oversee the
implementation and third-party audits of the Board-approved action
plans; that the company willimplement enhanced disclosure to share-
holders of political and lobbying activities; and that the company will
align financial incentives for senior executives with proactive compli-
ance with legal and ethical obligations.

The Settlement Term Sheet specifies that “within twenty (20) business
days of entry of an order preliminarily approving the Settlement, Defen-
dants shall cause their insurers to pay $180,000,000 --- into an escrow
account.” The settlement amount, less costs and attorneys’ fees, will
be paid to the company within ten days of the settlement’s effective
date (as that term is defined in the term sheet).
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One thing that is striking is how many of the largest settlements hap-
pened in just the last few years. This fact is in a sense not surprising
because the settlement of shareholder derivative suits through pay-
ment of large cash amounts is relatively recent phenomenon. There
used to be a time, not that long ago actually, when settlement of
derivative suits involved an agreement to adopt corporate thera-
peutics and agreement to pay the plaintiffs’ attorneys’ fees. It has
only been the last few years that it has become commonplace for
derivative suit settlements to also involve large cash payments. As this
settlement itself demonstrates, these settlements can be massive, large
even by the scale of securities class action lawsuit settlements.

- Governance Bribery and Corruption in India

Bribery and Corruption in India has been a cultural issue compounded
by historical events that skewed the level playing field for local busi-
nesses. After the country’s independence, rampant corruption was
seen as a way to legitimately compete for businesses in an otherwise

closed and heavily regulated economy. After liberalisation in the 1990s,
Indian businesses were finally able to compete on a relatively fair
playing field in some sectors. Today, although many sectors have
managed to curb corruption, its prevalence can be seen in legacy
businesses that are still enhancing their competitiveness. Although
millennials tend to shun malpractices at the workplace, the lure of

making quick money can push them towards accepting and giving

bribes. To ensure that the avenues for corruption are reduced, the

government has taken several steps in the last decade.

Corporates are required to set up a comprehensive anti-bribery and
corruption (ABC) compliance programme to ensure that a level

20
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playing field is offered to all players in the private sector, and that
ethical business practices are followed. The consequences of not

having such a programme can be a violation of the legislation. A

robust compliance programme can be a key factor taken into ac-

count by aregulator at the time of responding to allegations or sus-

picions of corrupt activities. This can help mitigate organisations from
enforcing actions and consequent damage to reputation through

negative publicity.
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